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Introduction

As dictated by the state’s Removal-Fill Law, the Department may issue a permit only after determining that a removal-fill project is the “practicable alternative with the least impact to waters of the state.”  The applicant bears the burden of providing an “alternatives analysis” so that the Department can make this determination. 

The alternatives analysis is: 
· The heart of the removal-fill decision-making process 
· The hardest part of the application process to do well and to evaluate
· The most poorly understood part of the process
· A commonly commented upon and potentially easily challenged part of the permit
· Among the least prescriptive portions of the Administrative Rules  
A good alternatives analysis is built on four foundations:
· Clearly documented project purpose and need (project objectives)
· Project-specific criteria used to evaluate alternatives
· A clearly articulated range of alternative sites and designs that avoid and minimize impacts
· Documented evaluation of each alternative site and design against the project criteria.  
Applicable Statutes and Rules
DSL is required by statute to make three determinations in issuing a removal-fill permit:
1. The project is the practicable alternative with the lease adverse impacts on the water resources.   
2. The project described in the application must be consistent with the protection, conservation and best uses of the water resources of the state.
3. The project does not unreasonably interfere with preservation of waters for navigation, fishery or public recreation. 
 
The terms “consistent,” “protection,” “conservation” and “best uses” allow DSL considerable discretion.  Similarly, the “reasonableness” standard used in (3) allows DSL significant discretion in decision-making. 
Additionally, DSL is required to consider certain factors in making determinations related to an application.  These factors are:
(a) The public need for the proposed fill or removal and the social, economic or other public benefits likely to result from the proposed fill or removal. When the permit applicant is a public body, DSL may accept and rely upon the public body’s findings as to local public need and local public benefit.
(b) The economic cost to the public if the proposed fill or removal is not accomplished.
(c) The availability of alternatives to the project for which the fill or removal is proposed.
(d) The availability of alternative sites for the proposed fill or removal.
(e) If the proposed fill or removal conforms to sound policies of conservation and would not interfere with public health and safety.
(f) If the proposed fill or removal is in conformance with existing public uses of the waters and with uses designated for adjacent land in an acknowledged comprehensive plan and land use regulations.
(g) If the proposed fill or removal is compatible with the acknowledged comprehensive plan and land use regulations for the area where the proposed fill or removal is to take place or can be conditioned on a future local approval to meet this criterion.
(h) If the proposed fill or removal is for streambank protection.
(i) If the applicant has provided all practicable mitigation to reduce the adverse effects of the proposed fill or removal in the manner set forth in ORS 196.800. 
The statute does not tell DSL how to include such considerations into its permit decision-making.  However, the agency has considerable discretion to exercise its judgment in addressing these considerations provided it is in line with the general policy of the statute and any final decision on a permit conforms to the determinations set forth above. 
Purpose and Need Statement

Rarely can a project’s purpose and need be adequately described in one statement.  All projects must have a defined purpose(s) based on documented need(s).  The purpose is typically described first, the “what,” followed by the need statement, the “why.”  The project need may be obvious: “I need a bank stabilization project because my stream bank is eroding.”  Or it may be built from documented demand, projections or requirements that the proposed project helps to fulfill.

The purpose and need statement is critical because it becomes the foundation of the alternatives analysis due to the following: 1) A good purpose and need statement helps define the reasonable range of alternatives to be considered; and 2) the statement becomes a key criterion to determining which alternatives are practicable and which are not.    
Purpose and need statements should not be overly narrow or too broad.  The problem with too narrow is it precludes any other alternative but the selected one. The problem with too broad is it creates too many alternatives.  Consider the following examples:
· A too-narrow purpose statement: Construct 25 single family homes on 5 acres at 1313 Mockingbird Lane, in Marshland, OR.  The problem with such a purpose and need statement is that it does not articulate the underlying need and it excludes any other options from being considered.
· A too-broad purpose statement: Provide new housing in Marshland, OR.  The range of alternatives that could meet this statement is virtually endless.
· An appropriate purpose statement example: Construct a 25-unit residential project to meet documented demand for entry-level workforce housing in Marshland, OR.  
This purpose statement begins to articulate the underlying need and makes clear the proponent is trying to deliver housing to serve a specific population and community without unduly constraining reasonable alternatives.  The need for this project may then be documented by referencing a market demand analysis, Marshland’s housing need projections pursuant to Goal 14 of its Comprehensive Plan, and/or by public program investments.  As allowed by removal-fill law, DSL may not require public sector applicants to justify project need.  However, such applicants must still consider alternatives with potentially lesser impact. 
Another way the purpose and need statement defines the scope and range of alternatives is by clearly defining the nature of the operation.  For example, consider the following purpose statement: Construct a food-processing factory. It seems this operation could be done on any suitably zoned land.  Now consider a more clearly articulated purpose statement: Construct an unloading and processing factory for fresh caught seafood.  This is clearly a marine-dependent use that suggests alternatives that are near the waterfront.
Note a compatible zoning designation does not, by itself, constitute a demonstration of need.  While a community’s land use designations are based on long-term projections of need for various land use types, they are generally insufficient to, alone, document project-specific need.  Many times, a project proponent will conduct investigations to assess specific need through a market analysis, prospectus, business plan or other documentation, particularly when a lender is involved.  Excerpts or summaries of those analyses should be included in a removal-fill permit application as an additional way to demonstrate need. 

Project Criteria and Objectives

Whether or not explicitly stated, the project proponent should use certain criteria when considering how and where to build a project.  The applicant’s task is to get those criteria clearly articulated so that the practicability of various alternatives may be equally assessed. 
Whenever possible, project criteria should be quantitative.  For example, project criteria might include:
· Physical site suitability factors: parcel size, shape, slope, soil characteristic requirements, natural resources, etc.
· Availability of infrastructure: project needs access to 2MW power, 1 million gpd water and wastewater capacity, within five miles of interstate highway access, etc. 
· Logistical: project may need to be within 20 miles from a critical parts supplier or within 50 miles of an international airport for product export, etc.
· Local land use consistency 
· Other regulatory limitations
There are at least two common criteria that are not, by themselves, enough to evaluate the practicability of a given alternative, and therefore should not be included in the list of project specific criteria:  site ownership and project cost.  Properties that could be obtained by the applicant (.e., for sale at the time of the evaluation) should be evaluated as potential alternatives.  And, the financial capabilities of the applicant are not the primary considerations for assessing an alternative.  What constitutes a reasonable project expense is a relevant factor that can be considered later in the practicability analysis.  

Range of Alternatives

Once the project proponent clearly defines the purpose and need for the project, alternatives can be explored to meet the project criteria and objectives.  The range of alternatives should consider, depending on the type of project and magnitude of impact, the following: alternative sites, alternative layouts and configurations, and alternative construction methods.  
Alternative sites 

Are there other sites available to the applicant that can substantially meet the purpose and need and project criteria with less adverse impacts to waters of the state?  Some projects are site-specific, thus eliminating the need to consider alternative sites (e.g., repair of an existing structure already located in wetland or waterway. Sites not currently owned by the applicant, but which could reasonably be obtained, used, expanded or managed to meet the project purpose should be considered.  

In general, the following project types should include alternative-site consideration:

· Residential, commercial and industrial developments
· Transportation projects that involve new crossings
· New recreational structures such as boat ramps and trails
· Gravel extraction
· New municipal utilities (e.g., water or wastewater facilities, substations)
In general, it is not relevant to consider alternative sites for the following project types:

· Bank stabilization
· Replacement or improvement of existing in-water structures
· Transportation projects that involve realignment at a specific location for safety or other reasons 
· Voluntary restoration projects
· Maintenance dredging; however it is appropriate to consider alternative sites for the disposal of the dredge material  
· Docks and piling placement
Alternative site layouts or configurations  

This factor relates to the location on the property where the project components will be placed.  Can re-orientation or re-configuration of the basic components of the project provide for lesser impact to waters of the state?  If so, consideration should be given to an alternative layout.  In general, the following project types should include alternative layout or configuration consideration:
· Residential, commercial and industrial developments
· Transportation projects that involve new crossings or re-alignment of existing structures
· New recreational structures such as boat ramps and trails
· Gravel extraction, especially as it relates to removal area access
· New or existing docks and piling placement
· Utility alignments
In general, it is not relevant to consider alternative site layouts or configurations for the following project types:

· Existing structure replacement, widening or expansion
· Bank stabilization, unless the area of treatment can be reduced
· Voluntary restoration projects
Alternative construction methods  

Are there construction methods or designs that would have lesser impacts?  In general, applications for all types of projects should include consideration of alternative methods.  This is particularly important for the following project types:
· Bank stabilization, minimizing treatment area and/or using bio-engineering
· Existing in-water structure replacement or improvement, including transportation structures, boat ramps, trails
· Maintenance dredging
· Gravel extraction
With the exception of voluntary restoration and bank stabilization projects, all applications should include a no-impact alternative and at least one reasonable alternative with less impact than that of the preferred site.  Beyond that, the project’s purpose and the nature of the proposed impact are the defining factors.  A no-build alternative may be appropriate when findings are required, and DSL must address the economic cost to the public if the project is not accomplished.  In general, however, a no-build alternative is not an appropriate substitute for providing realistic alternatives to avoid and minimize impacts. 
Evaluation of Alternatives

The last step of the alternatives analysis is to evaluate all the alternatives against the project-specific criteria to identify the practicable alternative(s) with the least impact.  The removal-fill permit application should clearly document why the preferred option was selected and why each of the other options was dismissed.  The following information should be included in the application:
· How each alternative measures up to the established project criteria.  This information is often best displayed in a matrix format.
· The project criteria should be consistently applied to all of the alternatives.
· Reasonable conclusion(s) based on the evaluation.
The following examples do not, by themselves, constitute reasonable rationale for impracticability:

· The layout is not consistent with the local jurisdiction’s transportation system plan (TSP).  Many times local governments lay out a road grid without the baseline information to consider the location of waterways and wetlands.  Thus, avoidance and minimization of impacts was not considered in the development of the transportation plan.
· The number of lots is the minimum required by local zoning.  Many times variances to density requirements can be obtained in order to avoid and minimize impacts.  
· A reduced number of lots won’t pencil out.  Project costs are not the primary consideration for practicability. 

Applicants should be cautious so that the alternatives analysis process does not get mixed up with compensatory mitigation used to compensate for unavoidable impacts.  Even if the proposed mitigation for the preferred alternative will reduce impacts to a level below that of other alternatives, it should not be considered in the evaluation of alternatives.  The suitability of mitigation is only considered after the practicable, least impacting option has been identified.

Special Considerations for the Alternatives Analysis

Generally, the level of analysis should be commensurate with the level of impact.  However, there are no quantified thresholds in Administrative Rule.  If the project involves the following elements, a more elaborate alternatives analysis is generally appropriate:
· Impacts to high quality areas, in terms of locally important functions, values, condition or rarity
· Impacts in an estuary
· Large wetland acreage impacts (≥ 2 acres)
· Impacts to aquatic features with connectivity to protected or specia-l management natural resources
· Impacts to aquatic features that are difficult to replace (e.g., vernal pools, fens, bogs) or likely to result in substantial temporal loss (mature forested wetlands) 
· Designated locally significant wetlands (Goal 5 planning)
A fundamental problem with the alternatives analysis is that it is sometimes used as a means to justify what has already been decided on and not as a tool to help find a practicable alternative with the least impact.  The principles of an alternatives analysis need to be introduced early in project conceptualization.    
A factor that makes the alternatives analysis process more complicated in Oregon is the statewide land use planning program.  As part of the comprehensive plan process, communities have to provide a 20-year land supply for commercial, residential and industrial uses. The designation of urban growth boundaries and urban land uses may give communities and property owners the expectation that appropriately zoned lands will someday develop in a way that fulfills the community’s adopted vision established in the comprehensive plan. Nonetheless, local land use planning and zoning do not preclude the applicant’s requirement to consider alternatives with lesser impact.   

� Because this arises from the Public Trust Doctrine, it requires a finding that state-owned submerged/submersible lands are involved.  If they are, then DSL must determine whether the waterway is used for navigation, fishery or public recreation.  If so, then DSL determines whether the project would interfere with those public trust uses.  If it would, then DSL determines whether that interference would be “reasonable.”
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