



























































As the table data indicates, half of the delineation reports required clarifications, changes or were
rejected. The “approved with revisions™ status includes significant wetland boundary changes
but also some relatively minor delineation map changes. Many of those reports that were
approved after additional information was requested, a site visit conducted by the Department,
and revisions by the consultant required a substantial amount of back-and-forth and staff time.
This can be costly to the client and may delay projects for an entire year. An example (not
unusual) from the Department’s database of the review steps taken for one wetland delineation
report is shown below.

10/11/2006 Approved with Revisions

10/10/2008 Information Receiveds Pending

09/28/2006 %Information Requested MNewy figure and area calculations.

0942542006 Information Received! Pending ‘

05/26/2006 information Requested Map and letter requsting additional information sent.
05/16/2006 Site Visit Needed Site visit done 5/18/2006

04/21/2008 information Received! Pending

0411872008 Information Requested _____ Data sheets and precipdsta

v Pending Fecord Crasted
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Procedures for Resolving Disagreements over Wetland Delineations and State Jurisdiction

A

SB 544 was initially drafted to establish an arbitration process for disagreements about wetland
delineations and state jurisdiction. The language in the bill was changed after discussion
between the sponsor and agency about existing procedures in state law. The administrative rules
governing wetland delineation reports and approvals include an informal procedure—request for
reconsideration—whereby the applicant, landowner or legal agent may request that the
Department review and reconsider a final jurisdictional determination (OAR 141-090-0050).
That process provides an avenue for submitting additional information or rationale for differing
with the agency’s decision, including a decision about wetland boundaries. The request is
reviewed by the Department’s wetlands program manager and assistant director of the Wetlands
and Waterways Conservation Division, and the review generally includes a site visit. If the
applicant or landowner still disagrees with the agency decision, they may initiate a contested
case proceeding.

Since the request for reconsideration provision was adopted in 2001, ten requests for
reconsideration have been submitted to the Department. Of those, four were denied (agency
decision upheld); two were supported (agency decision changed); 2 were partially supported
(agency decision changed for some but not all waters of the state on the site); one was effectively
withdrawn (applicant applied for permit); and one is on hold (was filed as a placeholder and will
likely be withdrawn or denied).



Appendix E:

Testimony of
, Kevin Moynahan, Assistant Director
Wetlands and Waterways Conservation Division
Department of State Lands
On A-engrossed Senate Bill 544
Before the House Agriculture and Natural Resources Committee
May 17, 2007

Good afternoon. For the record, I am Kevin Moynahan. I am here on behalf of the Department of
State Lands to testify in support of A-engrossed Senate Bill 544.

What This Bill Does
o SB 544A directs the Department of State Lands to investigate establishing a certification
program for wetland professionals practicing in Oregon.
e The investigation would research how well other programs are working; appropriate
education and training requirements; and administration options.

e DSL would report the results of the investigation to the Legislative Assembly by January
2009.

Background/Current Situation
e Currently, there are no education, training or certification requirements for persons
providing wetland consulting services in Oregon.
o Typical services include: wetland delineations; development planning; preparing permit
applications; and designing & monitoring compensatory mitigation projects.

‘To provide these services accurately and effectively requires interdisciplinary coursework
and training including botany, soil science, hydrology and ecology.

Many individuals who provide wetland consulting services in Oregon are highly qualified
and professional. These individuals are essential partners in the removal-fill permit
program—they educate applicants, handle complicated development projects, and
navigate clients through multiple permit requirements.

Unfortunately, many persons providing wetland services are not well qualified and, as a
result, they create problems for their clients and for agency staff.

Why it’s a Problem
e Few landowners or businesses know how to locate a highly qualified consultant.
e When they run into problems with their consultant, they’re usually very surprised to learn
that there are no education or certification requirements.

o A few examples of problems people run into are:
e Multiple revisions to or rejected wetland delineations
e Incomplete permit applications and multiple submittals
o Cost over-runs and project delays, sometimes to the next construction season
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Opportunity This Bill Presents

e The increasing frustration on the part of the development community, landowners and
agency staff has led to a demand for setting minimum standards and accountability for the
profession. '

o This bill provides the impetus and direction to begin to address the problem.

o Several states and a few cities now have either minimum requirements or a certification
program for private consultants—there’s wide variation among the programs.

o The approach outlined in SB 544A is a good one—it allows DSL the time to research the
options, investigate how well these different programs are working, and work with stakeholders
to develop recommendations for Oregon.

¢ The business community, landowners, many wetland consultants and agencies recognize the
need for minimum standards for education, training and professional practice for persons
offering wetland consulting services.

e SB 544A facilitates a thoughtful approach to investigating options and bringing a
recommendation back to the Legislative Assembly for consideration next session.

e We see no downside and only benefits to passing this bill.

We would be happy to answer any questions you might have. Thank you.
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